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                                                           Abstract
Duty of care and scope of practice are cornerstone issues applicable to the exercise physiologist who offers nutritional counseling to a client. Duty and scope are embedded both in state statutory law that explicitly defines and regulates professional conduct as well as general principles of negligence. The purpose of this paper is to examine standard of care and scope of practice for the exercise physiologist/nutritional counselor using: (a) examples of statutorily based state regulations that identify and limit duty and the scope of practice; and (b) general principles of negligence. The American Society of Exercise Physiologists (ASEP) standards will be used to illustrate regulations that govern the conduct of the Exercise Physiologist-Certified (EPC).


INTRODUCTION

Duty of care and scope of practice are intertwined issues embedded in state specific statutory laws and general principles of negligence. Scope of practice issues are often explicitly regulated by statutes that define, license, and regulate the conduct of professionals who have specialized knowledge and skills. Examples in this article include the practice of medicine, dietetics, and nutritionists. The duty or standard of care owed by a professional to a client often relies upon standards and practices issued by a relevant governing body such as ASEP.

Nutritional counselors have a legal standard of care and restrictions on their scope of practice to which they are obligated.  ASEP standards explicitly address nutrition. It is important to consider how those standards may be interpreted in legal disputes involving statutory regulations or general negligence. This article offers an overview of standard of care and scope of practice issues relevant to the EPC who engages in nutritional counseling. Applicable ASEP standards are cited. This overview is followed with application issues that may be faced by the nutritional counselor. Hopefully, this will be helpful to the EPC in recognizing the “do’s and don’ts” of nutritional counseling. 

Statutorily Based Duty of Care
The standard of care owed by an EPC may be defined at the state level with specific statutes that define duty and scope of practice for health care professionals. It is impossible to review all state statutes in this article.  However, the cases discussed below exemplify statutes relevant to dieticians, nutritionists, and medical doctors. 

1. Ohio Board of Dietetics: Statute Requires a License to Practice Dietetics.   
Ohio Board of Dietetics vs. Brown (10) is a frequently cited case that illustrates statutory regulations on the conduct of someone engaged in nutritional counseling.  In this case, a statute limited the practice of “dietetics” to those with a state license.  The practice of dietetics is defined in the statute as: (a) “nutritional assessments to determine nutritional needs and to recommend nutritional intake” and (b) “nutritional counseling or education as a component of “preventive, curative, and restorative health care”. 

In this case, the Defendant called himself a “Nutritionist” and not a “Dietician.” Defendant admitted that he engaged in nutritional assessments and recommended nutritional supplements. He denied treating specific “ailments”.  The Defendant claimed that the Board’s refusal to recognize his educational and professional experience “should not prevent [him] from practicing nutritional counseling”. 

The Appellate Court affirmed that the Defendant violated the statute because of his conduct, not his title. “[T]he acts defendant performs are more important than his title…since he does not possess a license to provide nutritional counseling and assessments…”. 

2. Stetina: Statute Requires a Medical License to Diagnose and/or Treat.  
In Stetina vs. State Medical Licensing Board (172), the Court considered whether the Defendant, an unemployed physician assistant, was practicing medicine without a license. The relevant statute defined the practice of medicine as the diagnosis, treatment, and/or prevention of a human condition. The Defendant assessed nutritional and abdominal problems followed by recommendations such as colonic irrigation, kelp, and progestin. For these reasons, the scope of her practice was alleged to represent the unauthorized practice of medicine.

Defendant relied on her religious beliefs, scientific principles, and an argument that medical doctors are insufficiently trained in natural and dietetic processes in her case before the court. She also argued that the statute was vague and would lead to absurd interpretations of the statute, e.g., simple advice such as taking a walk every day or the need to rest would be held to constitute medical practice. 

In reaching its holding, the court reviewed Defendant’s conduct against the statute that prohibited the unlicensed practice of medicine. It was not a problem that Defendant sold over the counter vitamins readily available to the public without a prescription. The problem was her prescription of vitamins for compensation to cure an ailment or disease. Despite evidence from a physician and clients that colonic irrigation was helpful, the court interpreted the statute to prohibit treatments that were physically intrusive. Defendant’s religious beliefs were considered, and the court reasoned that while they may motivate a professional this cannot be a basis to practice medicine. Finally, the court found Defendant’s examples about the potential for absurd interpretations of the statute to represent absurdity itself.

The court enjoined the Defendant from practicing medicine and framed its order into what she could and could not do. Defendant was allowed to lecture and educate the public about the value of nutrition and to sell products so long as she did not examine, diagnose, or treat. “Stetina may not engage in treatment, examination, diagnosis, or sales of products based upon her assessment of need or condition, nor may she prescribe a treatment on the basis of examination or diagnosis.” (Id. at p.1234).

3. Carter: Overreach of Statutory Regulation Prohibiting Recommendations for Supplements. 
In Carter vs. Escondido Union HS District (23), a coach recommended protein shakes containing creatine, a weight gaining nutritional supplement, to a high school athlete who aspired to play in Division I football. After a week of taking the shakes, the athlete had kidney problems and was hospitalized. This case focused on the issue of wrongful termination but the footnotes in the case are especially relevant to the issue of recommending versus prescribing supplements.

The Court explicitly recognized that California statutory laws define a nutritional supplement as medication and prohibit school personnel from suggesting any mediation.  Nonetheless, the Court saw overreach (similar to the Ohio Board, above) in extending the prohibition to creatine and compared it to prohibitions “suggesting that a student take her vitamins, use Pepto-Bismol for gastrointestinal distress, calamine lotion on a rash, or hand lotion on dry skin.” (Id. at Footnote 11).

Negligence Based Duty of Care 
General principles of negligence obligate each of us to a standard of conduct of “an ordinary, reasonable, and prudent person under the same or similar circumstances.” In essence, we owe a duty of care to protect one another from unreasonable risk of harm. Our duty is to behave reasonably. Note that the law does not require perfect or flawless conduct; it merely requires reasonable conduct. However, when an individual has specialized knowledge, then under certain circumstances, a higher standard of care is applicable. This is the basis for suits in professional malpractice (5,13,145, 6, 7).

Therefore, the EPC is held to a general standard of care of an ordinary, reasonable, and prudent person certified by ASEP who is engaging in nutritional counseling. Negligence is circumstance-specific and the circumstances that define the EPS’s “duty” or “standard of care” include special qualifications like education, training, and standards of the governing professional organization (in this case, ASEP). When case law exists on an issue, it will have primacy in defining duty. Similarly, statutes will be used to interpret whether conduct comported with law (5,13,145, 6, 7).

It is essential that the EPC is mindful of ASEP’s governing Standards of Practice as they are relevant to nutrition (18). Clearly, certification by ASEP requires a demonstrated specialized knowledge and adherence to ethical conduct and scope of practice regulations. All of this can obligate the EPC to a higher standard of care when acting as a nutritional counselor. Examples from ASEP’s Standards of Practice include: 

1. Protection of Others from Foreseeable Risk of Harm is implied in ASEP’ s Code of Ethics that requires regarding professional accountability for “individual non-medical judgments and decisions about health and fitness, preventive, rehabilitative, educational, and/or research services.”  Standard 2: Code of Ethics (18).

2. Scope of Practice Regulations exist in standards such as:
 
a. EPCs have a “broad scope of practice” that includes private homes and a broad range of organizations as well as a broad range of roles including “education, consultation, research, administration, and manager in the following…Sports Nutrition Programs: Exercise nutritionist, Exercise nutrition counselor.” Standard 6: The EPC Purpose and Scope of Practice (18).

b. Prohibitions on the Diagnosis of disease and performance of clinical services. Standard 3: The Practice of Exercise Physiology (18).

c. The “Right to Identify Signs and Symptoms that otherwise correlate with diseases and/or clinical dysfunctions.” Standard 3: The Practice of Exercise Physiology (18).

d. “Exercise physiology Analysis and Treatment includes hands-on contact to perform specific laboratory tests, with specific expectations for 'treatment' measures and activities that may include…sports nutrition.” Standard 4: Definitions of Practice (18).

3. Specialized Knowledge is evident because specific course work in nutrition applies to certification as an exercise physiologist (EPC). Standard 1: Declarations and Definitions (18). 


Professionals typically have special knowledge, skills, and/or experiences and the law require a standard of care consistent with such qualifications. Further, the custom and practice of a profession offer a basis for the establishment of duty. Principles and positions statements of the governing association(s) are used to interpret the standard of care to which a professional may be obligated. 

The Conflation of Negligence and Statutory Law
Arguably, the most fundamental principle in negligence is the protection of others against foreseeable risk of harm. Statutory law is similarly premised. For example, in Stetina (172), the Court stated that “the purpose of the Medical Practice Act is to protect people.” The Court explained the broad scope of the Act to “protect people generally in their relationships with professionals to whom they entrust medical judgments” and that its regulatory scheme protects against “well-intentioned and skilled practices which simply exceed the scope of acceptable health care.”  (Id. at p.1238).

Conflation of negligence and statutes exist in case law. As mentioned above, duty and scope are intertwined, and the court balance the competing interests of each in reaching a holding. For example, in Orr (124) an intercollegiate athlete sued for negligence claiming that BYU breached its duty of care to him because the athletic trainers were practicing medicine without a license. BYU denied that its athletic trainers made any diagnoses as contemplated by its state statutory law. The court agreed that Orr had no separate civil claim based upon the unauthorized practice of medicine.

Civil liability does not depend necessarily on lack of statutory licensing qualifications, but rather upon failure to exercise the degree of care and skill considered proper by correct and accepted standards of the profession involved, or stated otherwise the failure to use that care by skilled professional [people] doing like work in the vicinity.  (Id. at p.1530). 

The court went on to state that even if a statutory violation occurs, the standard of care must be judged under the circumstances. The court did acknowledge that practicing medicine without a license may be evidence of negligence. (Ibid. citations omitted).

It must be remembered that legal duty is the sum total of the circumstances, which leads a court to entitle a particular person protection from the harm suffered. There is a duty only if the court says there is a duty, and this often reflects a combination of policy and sentiment:

In the decision whether or not there is a duty, many factors interplay:  The hand of history, our ideas of morals and justice, the convenience of administration of the rule, and our social ideas as to where the loss should fall. In the end the court will decide whether there is a duty on the basis of the mores of the community, always keeping in mind the fact that we endeavor to make a rule in each case that will be practical and in keeping with the general understanding of mankind. (Id. citing 9, p.1372).      

This is no less true for EPC who engages in nutritional counseling. Still, how are these legal mandates applicable to the EPC who engages in nutritional counseling.  The following examples raise some points of application to the issues discussed above.

The Application of Law and ASEP Rules to Nutritional Counseling.

Fitness professionals must look up their state laws before proceeding in giving general, non-medical nutritional advice to clients. For instance, declaring one’s professional title using words indicating a practice in dietetics may be unlawful. State laws vary: In the state of Ohio, using titles such as “Nutritional counselor” or “Nutritionist” is illegal if you are not a registered dietitian or medical doctor (110). In addition, giving nutritional assessments to provide nutritional needs is only legal for a licensed dietitian. However, the State Medical Board of Ohio provides a guideline for fitness facilities and personal trainers on providing general, non-medical nutritional advice as followed (161): 

1. Principles of good nutrition and food preparation; 
2. Food to be included in the normal daily diet;
3. The essential nutrients needed by the body; 
4. Recommended amounts of the essential nutrients; 
5. The action of nutrients on the body; 
6. The effects of deficiencies or excesses of nutrients; or
7. Food and supplements that are good sources of essential nutrients. 

Exercise Physiologists are provided with a Standards of Practice by ASEP in order to provide clients with safe and effective practices (18).  Knowing state laws in which the EPC is practicing is imperative. In addition to EPC, the field of allied health includes personal trainers, health coaches, and other fitness professionals. The American College of Sports Medicine’s 2021 annual report shows that they have 28,174 active fitness professional certificants (152). It is important for these workers to understand the legal scope of their practice.

Personal trainers and other exercise practitioners prescribe physical activity (such as resistance training, aerobic activity, and stretching). Much of this prescription is for the treatment of obesity, a diagnosable medical condition (193). As an extension of the fitness professional’s prescription, the fundamental tenets of healthful nutrition are provided, and encouraged. How they deliver these messages will determine whether or not they stay within their scope of practice. For example, it is outside a fitness professional’s scope of practice to prescribe specific supplements, such as creatine powders, fish oils, and “fat burner” supplements. Rather, it is suggested that fitness professionals provide their clients educational information regarding recent literature on supplementation. 

The nutrition supplement market has been rapidly growing in sales, with an estimated annual value of $163 billion worldwide (714). While prescribing supplements and supplement dosage is out of a fitness professional’s scope of practice, selling health supplements to clients is not. ASEPs code of ethics explicitly states that EPC should avoid marketing and endorsing health products and supplements (18). However, many fitness professionals step out of their scope of practice, such as Stetina, by selling dietary supplements to treat client’s ailments. Rather than selling nutrition supplements to clients to “treat”, “prescribe”, or “cure”; fitness professionals should focus on educating their clients about supplements, and, if needed, suggest they work with their physician on specific dosage. For example, a client may come to a personal trainer stating they have been diagnosed with osteoporosis. While telling the client to take a specific dosage of calcium is out of their scope of practice, providing the client with the Recommended Dietary Allowance (RDA) is not. 

According to the Centers for Disease Control and Prevention (CDC), the United States adult obesity prevalence was 42% in the years 2017-2018 (215).  As of 2013, the American Medical Association (AMA) has recognized obesity as a chronic disease with the recommended interventions being behavioral changes, such as exercise and dietary interventions (413,196). In clinical practice, obesity is diagnosed using body mass index (BMI), which is a calculation used to measure body fat based on height and weight. Having a BMI score of 30 or greater, is defined as obese (1817). Calculating BMI is a technique taught to many fitness professionals as a tool to assess body composition (918). However, only licensed registered dietitians and medical doctors can diagnose and treat diseases, such as obesity. This does not mean that personal trainers should stop using body composition techniques to assess their clients’ body fat; rather, their approach should remain within the scope of practice. For example, after estimating a client’s body composition using a BMI calculator, rather than diagnosing the client as obese, and prescribing an itemized treatment plan to achieve a caloric deficit, the trainer should present the assessment results to the client, accompanied by general nutritional guidelines (e.g., consume sufficient vegetables, avoid sugary beverages, and practice portion control).

CONCLUSION 

Nutrition is one of the pillars of human health. Although sleep habits and exercise training can be legally prescribed without qualification, nutritional interventions are subject to a standard of licensure. In some health and fitness environments this standard is not strictly maintained. For example, many non-licensed allied health professionals, such as personal trainers and exercise physiologists, continue to provide nutritional counseling that breaches their scope of practice as seen in the cases of Brown, Carter, and Stetina. 

It is imperative to know ASEP standards and your state laws so you give nutritional advice legally. Avoid using words like diagnosis, treatment, and curative prescriptions. While a dietician is able to prescribe a specific nutrient intake as treatment for an ailment, an EPC can describe recommendations and foods that one would need for that particular condition. The knowledge of the ailment and the needed nutrients are the same in both instances; limiting oneself to suggestions in dietary modifications, meals, and nutrients, rather than prescribing doses, can circumvent legal prohibitions. 
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